August 24, 2007

Thomas A. John
20 North Meridian Street; Suite 400
Indianapolis, Indiana 46204

Re:  Formal Complaint 07-FC-249; Alleged Violation of the Access to Public Records
Act by the Marion County Election Board

Dear Mr. John:

This is in response to your formal complaint altegthe Marion County Election Board
(“Board”) violated the Access to Public Records A&PRA") (Ind. Code 85-14-3) by failing to
completely fulfill your request for records; speécally, you allege the Board has not produced
the records you request in a reasonable periodnef t| find that the Board should immediately
produce all records it has finished reviewing aad hot violated the APRA so long as it does
provide all disclosable records to you by August 8fe date the Board has given you for
completion of the request.

BACKGROUND

In your complaint you allege that you submitteet@uest on May 21 to the Board for the
following:

1. All electronic correspondence of Ms. White and Etet Staff members between
April 23, 2007 and May 9, 2007.

2. All electronic versions of any lists of poll worlsewho took the poll workers oath and
were scheduled to work in a precinct polling pldceing the 2007 Primary Election
and did not appear.

You received a response to your request dated Mdyon Lauren Toppen of the Office
of Corporation Counsel. Ms. Toppen indicated tlo@f8 had initiated a search of its records to
identify and collect records responsive to youmuesj. On June 27, you sent an electronic malil
(email) message to Ms. Toppen to inquire aboutstiaéus of the request. On June 28, Ms.
Toppen indicated the correspondence had been gdthed was being reviewed for disclosure.
On July 1, you asked for an estimated time of cetnuh. Ms. Toppen responded on July 3,
indicating the review would be completed within theek. You again emailed Ms. Toppen on



July 12 inquiring about the status. On July 13, Mgppen indicated the documents would be
available for you on July 16. On July 17, Ms. Teppsent you a letter and documents
responsive to your request. The response totaldgpages.

On July 19, you emailed Ms. Toppen indicating aifitation was necessary. You
received only communication between Ms. White aodrB staff, but you clarified in your July
19 email the request was for all emails to or fidsh White or the Board staff between April 23
and May 9. You requested Ms. Toppen immediatelyde know how long it would take the
Board to complete your request. On July 19, Msppem emailed you indicating the Board
would begin to gather and produce the documentsJuly 20, you indicated to Ms. Toppen you
would like to receive a time estimate quickly. Yalso indicated you would accept partial
production as documents became available. On2ylys. Toppen indicated she would pass
that information to the Board. On July 25, Ms. pep indicated the Board anticipated two
weeks for completion of your request. On Augud¥i8, Toppen emailed you indicating she had
not heard whether the documents were ready. Ysporeled, indicating you would take partial
production of any documents ready for you. Ms.g@presponded the same day indicating the
Board had just received the emails and was begynihieir review. She further indicated partial
production would be made at some point.

You filed your complaint on August 17 after notesing any further documents. You
alleged priority status, indicating at least onetlod requested documents was needed for a
proceeding to be conducted by another public agemayely the Indiana Election Division of
the Indiana Secretary of State. Because thisllifulfine of the reasons for receiving priority
status listed in 62 IAC 1-1-3, priority status waanted.

The Board responded to your complaint on Augusby2etter from Ms. Toppen. Ms.
Toppen asserts the time the Board has taken to letenproduction for the request has been
reasonable. Ms. Toppen asserts the number of damasncurrently being reviewed for the
request after your clarification is far greaterrtithe number of documents reviewed for the
original response. The number of records curremlyer review totals more than one thousand
records. Ms. Toppen asserts she has been in regrtanunication with you to update you on
the progress of the response. Ms. Toppen indidae8oard has been diligently working to
compile the records, albeit during non-business$iolshe further indicates the review of the
remaining emails will be completed by August 31.

ANALYSIS

The public policy of the APRA states that "(p)rawigl persons with information is an
essential function of a representative government an integral part of the routine duties of
public officials and employees, whose duty it igptovide the information.” I.C. 85-14-3-1. Any
person has the right to inspect and copy the pubkkords of a public agency during regular
business hours unless the public records are esdtefpom disclosure as confidential or
otherwise nondisclosable under the APRA. I.C. 88313(a).

The Board is clearly a public agency for the pugsosf the APRA. I.C. §85-14-3-2.
Accordingly, any person has the right to insped eopy the public records of the Board during



regular business hours unless the public recoml®xrepted from disclosure as confidential or
otherwise nondisclosable under the APRA. I.C. 8843(a).

A request for records may be oral or written. 185-14-3-3(a); 85-14-3-9(c). If the
request is delivered by mail or facsimile and tgerey does not respond to the request within
seven days of receipt, the request is deemed dehi@d85-14-3-9(b).

A response could be an acknowledgement that thaestghas been received and
information regarding how or when the agency ingetm comply. There are no prescribed
timeframes when the records must be produced lpkcpagency. A public agency is required
to regulate any material interference with the fagdischarge of the functions or duties of the
public agency or public employees. I.C. 85-14-3).7(Bowever, section 7 does not operate to
deny to any person the rights secured by sectiohti3e Access to Public Records Act. I.C. 85-
14-3-7(c). The public access counselor has stttatl records must be produced within a
reasonable period of time, based on the facts modnestances. Consideration of the nature of
the requests (whether they are broad or narrowy,did the records are, and whether the records
must be reviewed and edited to delete nondisclesaidterial are necessary to determine
whether the agency has produced records withiasoreble timeframe.

This office has often suggested a public agencyemaittions of a response available
from time to time when a large number of documestbeing reviewed for disclosure. See
Opinion of the Public Access Counselor 06-FC-184 and Office of the Public Access Counselor
Informal Inquiry Response May 10, 2006. The burden lies with the public agency to shber t
time period for producing documents is reasonallginion of the Public Access Counselor 02-
FC-45.

Here, your initial request was made on May 21. uAssg the Board received your
request on or after May 22, the Board’s respons®lay 29 was timely. Between your request
on May 21 and initial production by the Board oryJi7, you and Ms. Toppen exchanged
approximately five emails and a phone call. Anguimies related to the status of production
were initiated by you, but Ms. Toppen was promptasponding to any inquiry received from
you. After the initial production was made and yatther clarified your request, you and Ms.
Toppen exchanged approximately eight emails befotefiled your complaint. Your allegation
is that the Board is “engaged in a form of tactialay.” Ms. Toppen has asserted the Board is
working diligently to fulfill the request but is d@ so after business hours in an effort to
regulate any material interference with the regdlacharge of duties.

While | understand time is of the essence in tha&ten because you seek to address
concerns related to the administration of electionglarion County prior to the next election in
November, | do believe the Board has demonstratisdworking to produce the documents you
requested in a reasonable amount of time. ThedBestimates it is reviewing more than one
thousand email messages. Before being able tewethe messages, the Board first had to
request the messages from the Marion County InfoomeServices Agency. | do not believe
five weeks to be an unreasonable amount of tim@doure and complete the review of over a
thousand messages. What | do find unreasonalolggit is that the Board has not provided you
any documents since July 19. As has long beesupgestion of this office, when documents in



response to a request are voluminous, the ageraydsprovide documents in the interim as
they become available. So at regular reasonalievads, the agency should provide the
documents available at that time. This furtheplaigs the effort the agency is making to provide
transparency in government and provide accesshlicpecords.

CONCLUSION

For the foregoing reasons, it is my opinion the iBlarCounty Election Board should
immediately provide to you any documents responsiveyour request for which it has
completed its review. Further, it is my opiniorethmount of time the Board has taken to
complete the request is not unreasonable so lontheaBBoard does produce the remaining
documents on August 31 as it has indicated itahall

Best regards,

Lty usidor flead

Heather Willis Neal
Public Access Counselor

cc: Lauren Toppen, Office of Corporation Counsdly Gf Indianapolis
Elizabeth White, Marion County Clerk of the Courts



